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April 8, 2008





by e-mail to: cmteweb@parl.gc.ca
House of Commons Finance Committee
Sixth Floor, 131 Queen Street

House of Commons

Ottawa, Ontario, K1A 0A6  

Re: Asset Backed Commercial Paper hearing - April 10, 2008

Dear Sir;

The ABCP crisis may be the best thing that has happened for investor protection. Ever.

It comprises many of the issues that cause retail investors to lose their savings at an alarming rate.

To prevent the crisis from escalating into financial calamity, Government, the Bank of Canada, and the investment industry have been forced to act and deal with the crisis. The Montreal Proposal was hastily cobbled together as a stop-gap measure to prevent the situation from deteriorating further. Nevertheless the crisis has had a ripple effect and there are vast ramifications. 

At the same time Canadians are becoming increasingly aware of how widespread investment industry wrongdoing and fraud have become. In the United States, the escapades of WorldCom, Enron and Elliot Spitzer energized the media. We have seen the perpetrators of frauds in handcuffs and handed significant jail sentences. Not so in Canada.

Canada has its own share of financial fraud dating back to before Bre-X, itself labeled the “scam of the century’. However, unlike in the U.S. the perpetrators are not handcuffed and led to jail. 
Former Bre-X Chief geologist and Vice Chairman John Felderhof, who happened to sell $90 million worth of Bre-X shares just before the fraud was exposed, retired to the Cayman Islands. Ten years on, the OSC has not been able to prosecute him on any counts. But then, should we expect the chief geologist and vice chairman to have any responsibility for the veracity of geological investigation and testing, or the news releases of ever increasing gold resources based upon the investigation and testing?

These revelations coupled with recent public reports indicating that investment fraud is widespread and investors are regularly being ripped off by the investment industry precipitated polls that indicate the majority of Canadians believe white collar crime is their biggest concern, even above violent crime. 
With this increasing awareness Canadians are becoming angry and outraged.

When the ABCP fiasco struck some 1800 retail investors, they were infuriated that not only did the investment industry mislead them and take advantage of their trust, but the regulators and Government did nothing to prevent it from happening and offered no solutions. They were left to fend for themselves.

Fortunately this ABCP fiasco ensnared institutional investors, and also threatened the banks and investment industry.  It pushed Canada to the brink of financial calamity … loss of confidence in the banking and investment industry. 

How can the provincial securities regulators claim to provide investor protection when they continually allow these financial fiascos to happen? Whether it is by providing exemptive relief from the rules and regulations, condoning the creation of structured investment vehicles which circumvent the rules, failing to take timely action to curtail suspect activities, failing to prosecute the perpetrators, or failing to help victims of financial wrongdoing, the regulators are contributing to the erosion of seniors’ retirement security.

Since 1998 SIPA has been advocating improved investor protection because of the failure of the present regulatory system to protect investors and their savings and calling for an inquiry. Over time SIPA has interviewed hundreds of seniors who have lost their savings when they placed their trust in the investment industry. Most of these victims do not have the benefit of workplace pensions and are left without sufficient means for retirement security. Those who are able are forced to seek employment.
The current ABCP fiasco typifies how the industry creates structured products that often are faulty and result in investor losses, how these same products are misrepresented to unknowing investors, and are unsuitable for many of the investors to whom they are sold. These actions are followed by denial of any responsibility.

Recently the Canadians Securities Administrators released the results of the Innovative Research Group Study. The study indicates that more than one million Canadians have lost money to some kind of investment fraud but most victims didn't report it. This study supports our contention that the issue of seniors losing their savings is a huge hidden problem that results in many seniors, who have spent their lifetime working and saving for retirement, are unable to enjoy their retirement years. Instead many are left destitute if they have no workplace pension plan. A fortunate few are able to work at menial jobs to obtain some income. 
However it is not only fraud and wrongdoing that steal savings from investors. There are widespread practices systemic in the investment industry that silently steal from investors. The regulatory system is failing to prevent these fiascos from happening.

The current ABCP caper illustrates the issues Canadian investors face with the failure of regulators to provide investor protection due to lax enforcement and exemption practices. The Institute for International Finance blames the industry and regulators for the ABCP crisis and noted that the Canadian market, in particular, was “different because the back-up facilities that the securities had in the Canadian market were less complete”.
One of the factors contributing to this market upset is that commercial paper is an exempt security with a different set of disclosure rules. The regulator, Office of the Superintendent of Financial Institutions, denies any responsibility and suggests investors are responsible for their own due diligence. Effectively the regulators are saying investing in Canada is Caveat Emptor. This is not acceptable.
Similarly, there are other exempt securities, also meant for sophisticated or accredited investors, which are being packaged and sold to ordinary investors that are eminently unsuitable because of the associated risks. The industry continues to develop structured products that are difficult for many to understand and some are designed to circumvent the current rules and regulations that tend to lag new product development.

Unfortunately the public is not sufficiently educated to do their own due diligence and efficiently manage their investments. They succumb to investment industry marketing to depend entirely upon their “investment advisors” or “financial consultants” who are registered by the “regulators” simply as sales representatives. Why do the regulators contribute to this charade by allowing the industry to mislead investors by misrepresenting their sales staff?

Many investment firms employ investment strategies that expose individual investors to inappropriate risk but maximize the fees and commissions for the investment industry. Widespread practices of leveraging investors who have no need for these risky strategies result in many seniors losing a substantial part of their savings. Yet regulators allow these practices to thrive and fail to help the victims.  

The regulators are aware of widespread practices that appear to be fraudulent, such as forging signatures, or revising Know Your Client forms to present small investors as accredited investors by overstating income and assets. These practices expose small investors to risks beyond ordinary market risk and result in excessive loss. 

Initially the Montreal Proposal was created to bail out the large investors in commercial paper, and the industry without reference to the many retail investors who were caught up in this fiasco when they depended upon their advisors to select suitable investments for them. 
It was only after small investors and investor advocates became enraged at the blatant plan to rescue industry and the major stakeholders with a typical cavalier attitude towards small investors that the Crawford committee realized that in this particular case they would have to recognize the small investor because of their number and resultant voting power.
However, retail investors who suffered significant losses due the recent Business Income Trust fiasco, the Principal Protected Note scam, and other industry created fiascos, have no “Montreal Proposal” to assist them. They must resort to legal action to seek justice, just as any other small investor must do when their savings have been stolen by wrongdoing even when fraud is apparent.

While the ABCP fiasco represents the possible direct loss of a significant portion of the $350 million owned by retail investors, there will also be indirect impact due to the $32 billion held by large institutions including pension plans. Inevitably these financial fiascos provide windfalls for law firms as their meters tick while the legal cases are drawn out over time, but retail investors suffer consequences.
The current system of rules based self regulation is failing investors. It is important that legislation is revised to affect a paradigm shift in the regulatory system for the investment industry, to protect investors’ savings and provide retirement security. Without significant change these financial fiascos will continue to occur on a regular basis. An authority must be established to be responsible for investors’ rights and provide guidance to Government on investment issues.

To allow industry to self regulate perpetuates the conflict of interest with which investors and regulators struggle. Allowing industry to resolve disputes through industry sponsored agencies is also failing investors. 

At the same time the justice system is being frustrated by the investment industry to the detriment of aggrieved investors, and many provinces have reduced the limitation period from six years to two years. The latter is insufficient for victims of a life-altering event to deal with the issue and initiate civil action. 

As a result many Canadians end up in retirement without sufficient income to look after their needs and must return to work in their senior years. Why is this happening?
The Finance Committee should interview some of the victims of the predatory investment industry to understand how important it is that the regulatory system is revised as soon as possible and not simply studied for another decade. 
In December 2003, the Wise Persons Committee recommended “It’s Time” for Canada to have a national regulator. Such a regulator should also provide real investor protection with timely dispute resolution and fair compensation for those who have been financially abused. The regulatory system for investments should not depend solely on self regulation because protecting investors and benefiting industry are in direct conflict.

The Finance Committee should be aware of the tragic tales of many of our seniors that rarely are told to the pubic. An article by Jane Sims of Sun Media on July 18, 2007 entitled “Cheated investors tell tragic tales of losses” provides an indication of the scope of human tragedy that is being created by a wayward industry that is not effectively regulated, which enables them to prey upon an unsuspecting trusting senior population. The article quotes only a few of the 200 victim impact statements filed in the court:

   

“She was an elderly pensioner who had $120,000 in savings earmarked for retirement and her children's inheritance. Before she died, she put her trust in the investments, believing they would care for her money and pay out generous interest. Instead, she lost it all. "I thank God that shortly after this investment my mother developed Alzheimer's (which) did not allow her to know what became of her life savings," the woman's daughter wrote in one of 200 victim impact statements filed to the court.”

 

“One man, who lost $400,000, including half the value of his home, had to return to work at age 72. Others spoke of sleepless nights, nervous breakdowns and illness since losing their savings.”

 

"I believe my first reactions were shock, disbelief and denial, followed by rage, resentment, guilt and then depression," one woman wrote.

 

"I don't know if I'll ever be able to retire," said one man who lost $803,699. "I feel I have been living in hell for the last few years."

 

Another man described how long it took to save the money and how quickly it was gone. "To know these people used our hard-earned money -- they even took money so far back as when I was 12 years old on a paper route.” The pain and hurt and always thinking of what was done to you just doesn't go away," he wrote.

 

One man said he and his wife were using the $2,000 interest paid out monthly on their investment to make a special vaccine from his wife's blood to fight her leukemia. But soon the payments dried up and the investment was gone. "We tried for as long as our finances would allow . . . the treatment. It was impossible to keep up financially," he wrote. His wife has since died. 
In all fiascos created by the investment industry there are similar victims’ stories. A recent March 20 article in the Vancouver Sun entitled “Investors Face a Catch-22” about the ABCP crisis provides ABCP victims’ statements:

“Angela Speller, 61, is a homemaker who lives with her retired husband in Victoria. Before they bought the ABCPs, the majority of their investments were guaranteed investment certificates and Canada Savings Bonds. The money was the couple's life savings, and so the investments needed to be guaranteed, Speller said. They also needed to be liquid, so that money could be easily withdrawn to supplement the couple's pension income and to help their two children finish their education.
"My broker knew that these were savings and that I would not purchase anything unless it was triple A, a sure investment," Spelling said.
But about a year before the ABCP freeze, her broker at Canaccord recommended the new notes, which he assured Speller were no different than GICs, except they provided a slightly better interest rate. And Speller believes the broker thought that was true. But that means little now that her and her husband's life savings are virtually frozen, and may eventually be lost.
Speller would not give the amount at risk, but said it took 41 years to accumulate.
"It was our life savings, it was a fair amount," Speller said.”

“Yulan Wong is a 60-year-old retired realtor in Vancouver who had cashed out her securities in anticipation of her retirement. She also invested money on behalf of her niece. Together, the two have about $300,000 frozen in their Canaccord accounts.
And like Speller, Wong wanted risk-free investments, that were easily accessible.
With her experience in the real estate market, and knowing assets like houses can go up and down, Wong said she would never have knowingly invested in ABCPs.
"I don't like risky stuff," Wong said.
Now she may have to sell her house just to get some cash. And her plan to go to Australia to look after her mother is on hold.
"I don't have an income but a few hundred dollars," she said. "That's why I'm in a very bad situation."

“Wynne Miles, 55, has been lobbying to get a Parliamentary committee to determine what went wrong. But the wording of the current proposal before the House of Commons is forward-looking - how to prevent a recurrence - rather than how to help those currently affected.
The Victoria woman and her husband are both self-employed so their savings are their sole means of support when they retire. That's why they kept the bulk of their investments, which are with Canaccord, in government bonds and GICs until last July. 
Miles hasn't made up her mind yet whether she will vote for or against the proposal, but she knows lots of people who are opposed. After all, the plan was developed by the pension funds, lenders and other institutional investors, and is not suitable for retail investors, she said.
"We don't think the solution they're proposing is appropriate because we don't have deep pockets," Miles said. "We can't wait five or eight years to get our money back. We need our savings back now with interest."
Nor does she like having to give up her right to sue.
"I don't like it when someone takes my money and won't give it back and then offers me an ultimatum," she said.
Miles complains that to date she hasn't had a say in how to solve the mess. But now Miles and the other retail investors have the power to nix the proposal because under the plan, and the related bankruptcy proceedings, 50 per cent of noteholders must vote in favour. So while the retail investors hold only a small portion of the total amount in jeopardy, they outnumber the approximately 100 institutional investors at least 15 to one.
If those institutional investors want to assure Miles doesn't vote against the plan, they'll have to buy the ABCPs she holds with interest.
"Then I would no longer be a noteholder and I would no longer have a vote," she said.
"So if they buy out the retail holders the larger institutions would be assured of a majority on the vote," Miles said. "So buy us out," she urged.”

In the recent past there have been several revelations in publications that should be reviewed by the Committee as the ABCP crisis is symptomatic of a much greater issue:

· September 24, 2007 - Canadian Business article “A Good Country for Crooks” – Retired IMET RCMP officers disclose how Canada’s regulatory system fails. It quotes former IMET officer Bill Majcher “Show me a person who has gotten any sort of satisfaction from going to the authorities after being victimized by white collar fraud … who got their money back in a timely fashion and didn’t go through a lot of grief. I can’t think of a single person like that.” 

· October 5, 2007 - Financial Post article “Berkshire accused of piling on” – Barry Critchley describes how industry defrauds elderly clients, how regulators are ineffective in protecting investors, how costly the legal process is, and how industry frustrates justice. He writes industry is making victims “go through interminable delays, be it through the courts or through dealings with various regulatory bodies, to get satisfaction.” 
· October 7, 2007 – CBC News reports the Innovative Research Group study sponsored by the CSA confirms that fraud is widespread in Canada and that the regulatory system is not protecting investors. CBC states “More than one million Canadians have lost money to some kind of investment fraud but most victims didn't report it, a survey done on behalf of the country's market regulators suggests.”
· October 12, 2007 – Financial Post article “Banks Asleep at Switch – Group blaming industry and watchdogs for ABCP crisis singles out Canada” – Duncan Mavin quotes Philip Suttle of the Institute for International Finance as saying “A lot of us were asleep at the switch, both regulators and market participants.”
There are recent court decisions that describe the cavalier attitude of the investment industry towards small investors and their savings and observations that corporate officers are lying in court and failing to treat investor fairly. The decision in the Markarian case in Quebec emphasizes the callousness of the industry by awarding moral and punitive damages to the victims.

There is increasing evidence that the regulatory system has failed investors and that seniors are losing their savings at an unacceptable rate. The ABCP crisis accentuates this failure. 

Surely if Government is able to revise legislation to enable it to act rather than rely upon the toy industry to take corrective action, it could do the same to protect seniors’ savings. 

It really is time for Government to act. Without appropriate action on the ABCP crisis Canadians could face a financial calamity. If action is taken to dodge the bullet this time it should be followed immediately by revised legislation to reform the regulatory system and provide effective investor protection to avoid financial disaster as Global markets become more complex and more interactive.

Yours truly
Stan I. Buell
President
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